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require McDonald’s to mail a Special Notice to the de-
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A.  Independent Stave Factors One, Three, and Four are 
Inconclusive or Favor Approval.

Here, the judge correctly found that the first factor (the 
position of the parties) is inconclusive, in view of the Gen-
eral Counsel’s and the Respondents’ support for the set-
tlement agreements16 and the Charging Parties’ strong op-
position.  That said, albeit not determinative, we observe 
that the General Counsel’s support for the settlement 
agreements is an important consideration, especially when 
he yields on prosecuting an aspect of the complaint to vin-
dicate other public rights.17  Next, the judge correctly 
found that the third factor (fraud, coercion, or duress by 
any of the parties) and fourth factor (history of recidivism 
by the Respondents) weigh in favor of approval of the set-
tlement agreements.  There is no evidence that fraud, co-
ercion, or duress were involved in the negotiation of the 
settlement agreements or that the Respondents have a pro-
clivity to violate the Act.

B.  The Settlements Are Reasonable Under Independent 
Stave Factor Two.

The second Independent Stave factor requires us to ex-
amine whether the settlement agreements are reasonable 
in light of the nature of the violations alleged, the risks 
inherent in litigation, and the stage of the litigation.  The 
judge found that this second factor “strongly militates” 
against approval of the settlement agreements.  We disa-
gree.

1. Nature of the violations alleged.  

As noted above, the consolidated complaints allege that 
the Franchisees committed a variety of unfair labor prac-
tices under Section 8(a)(1) and (3) of the Act, including 
three discharges, suspensions, reductions of hours, sur-
veillance, threats, promises of benefits, and interrogation, 
among others.  In evaluating the second factor of the In-
dependent Stave test, the most important consideration is 
that the settlement agreements would provide an immedi-
ate remedy for all 181 violations alleged in the 

                                                       
16  We disagree with the judge that there was no meeting of the minds 

between the General Counsel and Respondent on the settlements’ oper-
ation and therefore do not find that such a disparity militates against ap-
proval.  

17 Our dissenting colleague’s contention that the General Counsel’s 
position should be of less importance than the Charging Parties’, essen-
tially because the General Counsel approves of the agreement, is unsup-
portable, and simply reflects her policy position on the joint-employer 
standard rather than the legal standard for analyzing the agreements.  

18 The General Counsel stipulated in his original motion to the judge 
to approve the settlement agreements that the parties have already satis-
fied most of their obligations under the agreements, including the surren-
der of all backpay funds to the Regions, which have been placed in es-
crow pending Board approval of the settlement agreements.  Thus, our 
dissenting colleague’s concern about enforceability of the agreed-upon 

consolidated complaints.  Thus, under the settlement 
agreements, the Franchisees would remedy the harm to the 
victims of the alleged 8(a)(3) violations by paying them 
full backpay and expunging all references to the alleged 
violations from their records.  The Franchisees have also 
agreed to pay premium pay to the three discriminatees 
whom they allegedly unlawfully discharged, in return for 
those discriminatees’ waiver of reinstatement.18 The set-
tlement agreements would further require the Franchisees 
to take additional action to remedy the alleged Section 
8(a)(1) violations: restore employment conditions; rescind 
the alleged unlawful rules; and post notices for 60 days 
and mail them to former employees.  These provisions 
would remedy all of the conduct alleged as unlawful under 
Section 8(a)(1) and (3), inform current and former em-
ployees about their Section 7 rights, and provide assur-
ances that the Franchisees will not interfere with those 
rights in the future.  

The settlement agreements also impose certain obliga-
tions on McDonald’s in place of the remedial guarantee of 
joint and several liability as a joint employer.  Upon notice 
from the Regional Director of a Franchisee’s uncured 
breach, McDonald’s would be required to mail a Special 
Notice to the affected employees (with the full notice at-
tached if it had not been previously distributed by the 
Franchisee, as the General Counsel and McDonald’s have 
since clarified) advising them that, by the conduct de-
scribed, the Franchisee has violated the Act and is not in 
compliance with a settlement agreement.  McDonald’s is-
suance of the Special Notice would also trigger disburse-
ment from the Settlement Fund if a Franchisee commits 
the same type of discrimination alleged against it in the 
consolidated complaints and causes an employee to suffer 
a monetary loss.  Thus, while not identical to the joint and 
several liability that would have been ordered if McDon-
ald’s were found to be a joint employer, the settlement 
agreements place responsibility on McDonald’s to secure 
both the notice and monetary remedies for the 181 alleged 
violations.19

remedies is misplaced.  Further, her conjecture about what could happen 
in the hypothetical scenario that a closed or sold Franchisee commits an 
identical 8(a)(3) violation within 9 months is an inadequate basis for re-
jecting the agreements, because the Franchisees have not been shown to 
be recidivist offenders predisposed to commit violations of the Act.

19 Contrary to the judge’s finding, McDonald’s Special Notice does 
not contain a nonadmissions clause in the traditional sense.  See Potts-
ville Bleaching Co., 301 NLRB 1095, 1095 fn. 7 (1991) (defining a “non-
admissions clause” as “any language which suggests that the respond-
ent’s conduct may have been lawful”).  The Special Notice only includes 
a clause in which McDonald’s disclaims being a joint employer or agent 
of its Franchisees.  Although it effectively asserts that McDonald’s did 
not violate the Act, unlike a nonadmissions clause it does not suggest 
that the Franchisee’s conduct as alleged in the complaint was lawful.  
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individually.  Further, even after withdrawal of the con-
solidated complaints, the settlements’ default judgment 
provisions will ensure that the Respondents refrain from 
engaging in unlawful activity and from evading their af-
firmative obligations under the settlements.  As previously 
noted, each settlement provides that, in the event of a 
breach within 9 months after approval, the Regional Di-
rector may reinstate the relevant complaint allegations and 
move for default judgment and a court order against the 
Franchisee or, if applicable, the Franchisee and McDon-
ald’s.  Even after the default provision expires, the Board 
remains capable of effectuating a remedy if a Franchisee 
fails to honor the terms of the settlement agreement.34    

c.  We additionally find that the lack of electronic post-
ing and the omission of the traditional language binding 
“officers, agents, successors, and assigns” do not warrant 
rejection of the settlement agreements.  Electronic posting 
is frequently absent from even formal settlement agree-
ments, and the Board has approved settlement agreements 
that lack notice posting entirely.35  Moreover, at this point 
in the proceedings, there is no evidence that the Respond-
ents regularly communicate with employees electroni-
cally.  The settlement agreements ensure that a paper copy 
of the notice, in which the Franchisee promises to refrain 
from unlawful activity and explains the actions taken to 
remedy its alleged bad acts, will be posted at each of the 
Franchisee restaurants where unfair labor practices were 
allegedly committed.  In addition, former employees of 
the Franchisee at those restaurants will receive a paper 
copy of the notice in the mail.  

Similarly, successors and assigns language is typically 
absent from informal settlement agreements.  We share the 
concerns of the judge and the Charging Parties regarding 
the reported changes in ownership at several Franchisee 
restaurants.  However, these concerns are ameliorated by 
the General Counsel’s assurances that the Franchisees 
have already complied with most of their obligations un-
der the settlement agreements, including their monetary 
obligations.

d.  Next, we find that the judge erred by rejecting the 
settlement agreements because they are not likely to 
                                                       

34  That is, if a Franchisee engages in post-settlement conduct that is 
alleged either to violate the Act or the terms of a settlement agreement, 
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The respondent employers are McDonald’s, a McDon-
ald’s subsidiary, and several McDonald’s franchisees. The 
complaints in these consolidated cases—which involve 
nationwide allegations of unfair labor practices in re-
sponse to a fast-
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The well-established abuse of discretion standard is also 
a sensible one, considering the respective functions of ad-
ministrative law judges and the Board.  When it comes to 
deciding whether to approve or reject a settlement, the 
judge is in a better position than the Board to apply the 
Independent Stave factors: she has presided over the case 
from the beginning and is intimately familiar with the rec-
ord evidence and the procedural history—every aspect of 
the litigation, in other words.  Deferential review is thus 
appropriate.  That is obviously true with respect to this 
uniquely long and complicated proceeding.  There should 
be no question that Judge Esposito knows this case better 
than we do.

In a case involving a Regional Director’s refusal to ac-
cept an informal settlement, notwithstanding the Board’s 
policy to encourage settlements, the Board adopted the 
judge’s finding that there was no abuse of discretion, i.e., 
discretion “exercised to an end or purpose not justified by 
and clearly against reason and evidence.”23  Here, Judge 
Esposito had the discretion to approve or reject the settle-
ments, and her decision to reject them was not “clearly 
against reason and evidence.”  To the contrary, the judge’s 
decision was correct.

III.

There is no dispute that Judge Esposito applied the cor-
rect legal standard for determining whether to approve a 
settlement, the Independent Stave test, which “examines 
all the surrounding circumstances, including but not lim-
ited to”:

(1) whether the charging party, the respondent, and any 
of the individual discriminatees have agreed to be 
bound, and the position taken by the General Counsel 
regarding the settlement; 

(2) whether the settlement is reasonable in light of the 
nature of the violations alleged, the risks inherent in liti-
gation, and the stage of the litigation; 

(3) whether there has been any fraud, coercion or duress 
by any other parties in reaching the settlement; and 
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Settlement Fund as well 
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all leverage over the Respondents during the compliance 
period. The time and expense in restarting litigation in the 
event of noncompliance may well result in long delays be-
fore McDonald’s and the violating Franchisee can be 
called to account, if they are held accountable at all.  In 
light of these legitimate concerns, the judge did not abuse 
her discretion in finding this aspect of the settlements 
weighs against approval.42

3.

The judge also properly pointed to the fact that the set-
tlements omit the Board’s standard remedial language 
binding a respondent’s “officers, agents, successors, and 
assigns.”  Although the absence of such language does not 
preclude finding that a settlement is reasonable, the judge 
properly noted that it was significant in the context of this 
case, where four of the ten Franchisee Respondents or 
Charged Party locations in New York City have changed 
ownership and one has ceased operations entirely. As she 
found, these facts mean that the Franchisee Respondents 
are not the sort of stable entities for whom standard suc-
cessors-and-assigns language would be unnecessary. 

The majority brushes aside this argument with the claim 
that these concerns are “ameliorated by the General Coun-
sel’s assurances that the Franchisees have already com-
plied with most of their obligations under the settlement 
agreements, including their monetary obligations. This 
claim minimizes the obligations in the event of a subse-
quent identical Section 8(a)(3) violation within nine 
months of the settlement’s approval. If a current Franchi-
see commits such a violation, it would seem to trigger pay-
ment from the Settlement Fund (in certain limited cases). 
But if the Franchisee no longer exists and its successor or 
assign commits such a violation, it is unclear whether the 
successor’s actions would be a breach and trigger dis-
bursement of funds to the employee if the successor is not 
expressly bound by the settlement agreement.43 The 
judge’s conclusion that the absence of successors-and-as-
signs language weighs against approval was therefore not 
an abuse of discretion.
                                                       

42  The majority asserts that any concerns over the settlement’s reme-
dies are unfounded because the Franchisees are not recidivists predis-
posed to violate the Act and they have satisfied their obligations by send-
ing backpay to the Regions to be placed in escrow. This ignores at least 
two problematic aspects of those remedies. First, the amount of time and 
Agency resources expended in requiring the General Counsel to bring a 
new merits complaint for a subsequent violation outweighs the major-
ity’s assumption that there will be no such violation. Given the breadth 
of the instant violations in various areas and among multiple Franchisees, 
this assumption is uncertain at best. Second, because the settlement im-
poses no financial or other obligations on McDonald’s, the remedies ef-
fectively allow McDonald’s to escape any remedial consequences for the 
actions at issue in this case. 

4.

The judge also found that the settlement agreements are 
unlikely to conclusively resolve these cases. In so doing, 
she appropriately relied on both her close knowledge of 
the parties and their contentious behavior as observed over 
nearly three years, as well as the form of the settlement 
agreement itself.  The most basic possibility lies in a con-
tested allegation of breach, which would result in another 
hearing, exceptions, and appeal. Moreover, the form and 
terms of the settlement agreements with respect to 
McDonald’s are sufficiently complex that confusion and 
conflict is likely. The judge properly noted that the rela-
tionship between the default and settlement fund provi-
sions and the steps in the Notification of Compliance sec-
tion is particularly unclear, with the impact of notification 
on the default process left unarticulated. The judge cor-
rectly noted too that the parties made conflicting represen-
tations regarding McDonald’s obligations and the work-
ings of the Settlement Fund. 

The majority asserts that informal settlements have a 
low default rate generally and there is no indication that 
any party acted in bad faith. This view glosses over certain 
critical facts. First, this is not an ordinary informal settle-
ment; rather, it is the abrupt end to years-long contentious 
litigation on a complex issue. The settlement does not re-
solve the core allegation of the General Counsel’s case as 
it was originally brought: McDonald’s joint-employer sta-
tus. With that question unanswered, it is likely that similar 
issues will arise in the future. Second, the majority seems 
to ignore the fact that the Charging Parties have in large 
part not agreed to the settlement at all. Third, as the judge 
noted, the “General Counsel appears to have significantly 
misunderstood the scope of McDonald’s responsibilities 
under the default provisions.” This suggests that there may 
well be subsequent charges from employees pressing the 
General Counsel to act if McDonald’s falls short of ful-
filling those responsibilities, and litigation over whether 
or not the Respondents here are in fact in default.

. . . 

43  For this reason, the majority improperly dismisses my concerns 
about the enforcement of the settlements’ remedies. Even assuming, as 
the majority claims, that the parties have met most of their obligations 
(such as providing backpay to be held in escrow by the Region) and that 
Franchisees are not recidivists, the absence of a successors-and-assigns 
clause seriously endangers the enforcement of the settlements’ remedies. 
If a Franchisee goes out of business (as more than one has done) and a 
successor violates the settlement terms, there is no guarantee that the set-
tlement would provide relief for a discriminatee, even if the violation is 
within the nine months covered by the settlement’s terms. The recidivism 
or lack thereof on the part of the Franchisees does not mitigate the reme-
dial problems the settlement poses.  
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elucidate my evaluation of certain procedural mechanisms con-
tained in the Settlement Agreements now at issue.

During 2012, 2013, and 2014, the Charging Parties in the 
above matter 
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Date pending proceedings to enforce its Subpoenas Duces Te-
cum in federal court, and the New York Franchisees filed a Mo-
tion to Confirm the Trial Start Date or Adjourn the Trial.  By 
Order dated August 28, 2015, the hearing was adjourned until 
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process obviated the need for structuring the case presentations 
in such a manner, and calling whatever witnesses were available 
to testify regardless of the location which their testimony would 
address was a more efficient use of the available hearing time.  
Tr. 10934-10941, 13375-13377.

On January 31, 2017, the parties agreed to the entry of a se-
questration order, and I issued a sequestration order pursuant to 
Greyhound Lines
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addressed in a Supplemental Order Regarding Production of Ex-
pert’s Report issued on October 2, 2017.  On October 9, 2017, 
McDonald’s filed a request for special permission to appeal the 
September 5, 2017 order requiring the production of an expert’s 
report, but not the October 2, 2017 Order resolving the ancillary 
issues it had raised.

Before adjourning the hearing in December 2017, McDon-
ald’s stated that it had two additional witnesses to call – a fact 
witness and Professor Dev – after which it would close its direct 
case.  Tr. 201011-201013, 201021.  Apparently, the only rebuttal 
General Counsel intended to present was a position statement 
submitted by counsel for the New York Franchisees during the 
investigation of the charges.  Tr. 21208-21209.  The hearing was 
scheduled to resume on January 22, 2018.

On January 2, 2018, General Counsel filed a Motion seeking 
an Order precluding McDonald’s from presenting expert testi-
mony and admonishing McDonald’s.  In an Order dated January 
12, 2018, I declined to hold the record in the case open for the 
testimony of Professor Dev in the event that the Board had not 
ruled on McDonald’s October 9, 2017 request for special per-
mission to appeal prior to the resumption of the hearing.  While 
declining to admonish McDonald’s, I found that McDonald’s 
had purposefully delayed the presentation of its direct case in or-
der to obtain a “stay” of the hearing pending the Board’s ruling 
on its request for special permission to appeal, or for some other 
undisclosed purpose.  Specifically, I found that McDonald’s had 
deliberately prolonged the presentation of its case by refusing to 
present more than one witness 
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McDonald’s and the Franchisee Respondents, 
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Agreement.  Thus, if a Franchisee Respondent breaches a Settle-
ment Agreement by failing to post the required Notice and fails 
to cure that breach, no Notice fully detailing the Franchisee Re-
spondent’s alleged violations, and consonant reassurances, will 
be provided to employees.  In addition, the Special Notice con-
tains “non-admissions” language stating that the Special Notice 
does not constitute an admission that McDonald’s is a joint em-
ployer with the Franchisee Respondent in question.  The Board 
has held that non-admissions clauses should not be included in a 
Board Notice to Employees “under any circumstances.”  Man-
chester Plastics, 320 NLRB 797, n. 1 (1996), quoting Pottsville 
Bleaching Co., 301 NLRB 1095, 1095-1096 (1991).  Thus, Gen-
eral Counsel’s argument that the Special Notice will ameliorate 
the effects of an additional violation breaching the Settlement 
Agreement which the Franchisee Respondent has failed to cure 
is not convincing.   

The Settlement Agreement’s provisions regarding the Fran-
chisee Respondents’ dissemination of the Notice are also inade-
quate in certain respects.  There is no requirement for electronic 
posting of the Notice via email, intranet or internet, as prescribed 
in J. Picini Flooring, 356 NLRB 11 (2010), despite evidence that 
during 2012 through 2014 employees at Franchisee Respondent 
locations received training electronically using materials devel-
oped and disseminated by McDonald’s.  See, e.g., Tr. 13451-
13453, 13926, 13993-13994, 14860, 14874-14879, 15039-
15040, 15053-15054, 15289, 15471, 15475-15477, 15589, 
15596-15597, 15908, 15910, 15914-15918, 16074-16077, 
17105-17107, 17892-17893, 19862; G.C. Ex. Lewis 50, TR 25 
(p. 19).  In addition, as Charging Parties note, there is also record 
evidence that McDonald’s distributed labor relations materials, 
such as legally required notices to employees, to the Franchisee 
Respondents for posting.  See materials cited on p. 24, supra, 
and at fn. 54, infra.  General Counsel states that electronic post-
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stage of the litigation, in the specific context of the case at issue.  
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when General Counsel issued t　̀


